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A MEASURED APPROACH TO E-DISCOVERY:
A FEDERAL PRACTITIONER'S GUIDE TO THE CIVIL AND ETHICAL RULES
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The ever-changing landscape of e-discovery law, best practices, and
potential ethical and malpractice pitfalls can instill fear in the most intrepid of
attorneys. A federal practitioner does well to know and attempt to comply with
the Federal Rules of Civil Procedure, Federal Rules of Evidence, and local civil
rules. The comprehensive published guidance offered in law reviews and at
seminars on the subject of e-discovery can appear as too much information for
an attorney with an average number of case filings, particularly for a practitioner
in a district like the District of South Carolina., with its paucity of published
decisions on e-discovery. This Essay seeks to provide a primer on the basic civil
rules and ethical considerations governing e-discovery, especially in cases where
the costs and burdens of using e-discovery dwarf their realistic value to the case.
To be certain, many cases involve the proliferation of computer-based data and
electronicaliv stored information (ESI) that must be preserved, collected,
reviewed, and produced.'
However, a proportionality review of the effort

*Magistrate Judge, United States District Court for the District of South Carolina.
1. See, e.g., High Voltage Beverages, LLC v. Coca-Cola Co., No. 3:08CV367, 2009 WL
2915026, at *1 (W.D.N.C. Sept. 8, 2009) (denying a motion to compel the review of seventeen
gigabytes of documents-the equivalent of 1.5 million pages-after 1.7 million pages had already
been produced); In re Zurn Pex Plumbing Prods. Liab. Litig., No. 08 1958 ADM/RLE, 2009 WL
1606653, at *2 (D. Minn. June 5. 2009) (restricting discovery request for the production of 361
gigabytes of documents-the equivalent of 27 million pages-where the search would take
seventeen weeks and cost $1.15 million); see also Douglas C. Rennie, WThv the Beginning Should Be
the End: The Argument for Exempting PostcomplaintMlaterialsfrom Ride 26(b)(5)(A) 's Privilege
Log Requirement, 85 TLL. L. REV. 109. 114 (2010) ("The universe of potentially discoverable
material has expanded exponentially ... as technological developments have increased the available
methods of communication and the ability to recover records of those communications.").
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required to collect the data and its corresponding value may reveal that, in many
cases, parties will be better served by not allowing the electronic tail to wag the
discovery dog.
1.

A PRIMER ON THE BASIC DISCOVERY RULES
A.

Step One: Defining Relevance, Federal Rule of Civil Procedure 26(b)(1)

The starting point for all discussions of discovery is set forth in Rule
26(b)(1) of the Federal Rules of Civil Procedure, which provides that "[p]arties
may obtain discovery regarding any nonprivileged matter that is relevant to any
party's claim or defense.",
Often, arguments over discovery focus on
relevancy. "Relevant evidence" is defined by Rule 401 of the Federal Rules of
Evidence as evidence having "any tendency to make a fact more or less probable
than it would be without" it, where the "fact is of consequence in determining
the action."4 Sometimes lost in the discussion of relevancy is the required
connection to a specific "claim or defense." 5 Prior to 2000, Rule 26(b)(1)
permitted discovery relevant to the "subject matter."6 However, tinder the
current rule, discovery of "any matter relevant to the subject matter involved in
the action" is permitted only by court order "[for good cause" and depends on
the circumstances of the particular case. 7 A determination of "good cause" is
admittedly a "dividing line [that] cannot be defined with precision."
B. Step Two: Identifying Protected Documents, Federal Rule of Civil
Procedure26(b) (3) and (5)
Next, one must determine whether the matter found to be relevant is
otherwise privileged or constitutes work product, and therefore not discoverable
tinder Rule 26(b)(3) of the Federal Rules of Civil Procedure.9 A party that
asserts the attorney-client privilege or work-product protectiono has the burden

2.
FED. R. Civ. P. 26(b)(I).
3. See, e.g., Marfork Coal Co. v. Smith. 274 F.R.D. 193, 203-04 (S.D. W. Va. 2011)
(explaining that relevance is the "threshold consideration in resolving any dispute" regarding
information sought during discovery); Mainstreet Collection, Inc. v. Kirkland's, Inc., 270 F.R.D.
238, 240-41 (E.D.N.C. 2010) (discussing the standards for relevance during discovery and at trial).
4.
FED. R. EVID. 401.
5.
FED. R. Civ. P. 26(b)(1).
6.

STEVEN BAICKER-McKEE ET AL., FEDERAL CIVIL RULES HANDBOOK 761-62 (2013).

7.
FED. R. CIv. P. 26(b)(1).
8.
FED. R. Civ. P. 26(b)(1) committee's note to 2000 amendment.
9.
FED. R. Civ. P. 26(b)(3).
10. Materials subject to protection as work product or trial preparation material include
"documents and tangible things that are prepared in anticipation of litigation or for trial by or for
another party or its representative (including the other party's attorney. consultant, surety,
indemnitor, insurer, or agent)." FED. R. Cly. P. 26(b)(3)(A). Although not discoverable generally,
such material may be discovered if it is "otherwise discoverable under Rule 26(b)(1)" and the party
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tinder Rule 26(b)(5) to specify a particularized objection to the production of the
document, usually through a privilege log. The problem with privilege logs is
that there is no definitive standard of what constitutes a sufficient log.
The
traditional document-by-document identification invariably triggers a dispute
over the accuracy of the log and often involves a request that the court conduct
an in camera review. 13 Even when a court is willing to conduct such a review, it
is often unable to determine the existence of a privilege from its review of
documents apart from the claim of the invoking party that a privilege exists.14
That is, the court has limited familiarity with the players involved in the case; it
is often unclear whether the documents were created in anticipation of litigation;
and the claims and defenses are typically sparsely supported in the pleadings
such that the court lacks the perspective of relative importance that the parties
have otherwise gained from the discovery process.
In conducting an in camera review, the court is faced with ruling in favor of
disclosure by considering the law on construing privileges narrowly, but risks an
incorrect decision because of the lack of perspective of the asserted privilege in
the case.16 In camera reviews become particularly time consuming with the
increased volume of electronically stored documents, including email chains and
attachments.
Options to accelerate in camera reviews, such as selective or
random sampling (e.g., every tenth page), run the inherent risk of the court
missing something significant.18

seeking the discovery "shows that it has substantial need for the materials to prepare its case and
cannot, without undue hardship, obtain their substantial equivalent by other means." FED. R. Civ. P.
26(b)(3)(A)(i)-(ii).
Under Rule 26(b)(1). the general scope of discovery includes "any
nonprivileged matter that is relative to any party's claim or defense." FED. R. Cy. P. 26(b)(1).
11. The privilege log is a customary way of presenting the particulars of privileged
documents to opposing counsel and is not codified in any way. See Rennie, supra note 1, at 124-25
(citing FED. R. Cly. P. 26(b)(5) committee's note to 2006 amendment); see also Victor Stanley, Inc.
v. Creative Pipe, Inc., 250 F.R.D. 251, 264 (D. Md. 2008) ("Neither [Rule 26] nor the advisory
committee comment specifies exactly how the party asserting privilege/protection must particularize
its claim. The most common way is by using a privilege log, which identifies each document
withheld, information regarding the nature of the privilege/protection claimed . . . and the
document's general subject matter.").
12. See Victor Stanley, 250 F.R.D. at 264.
13. See id. at 265.
14. See id. at 265-66.
15. See FED. R. Civ. P. 26(b)(2) committee's note to 2006 amendment.
16. See Rennie, supra note 1. at 124 (citing Equal Emp't Opportunity Comm'n v. Tex.
Hydraulics, Inc., 246 F.R.D. 548, 554 (E.D. Tenn. 2007)); FED. R. Cly. P. 26(b)(2) committee's
note to 2006 amendment.
17. FED. R. Civ. P. 26(b)(2) committee's note to 2006 amendment.
18. See Jones v. Fed. Bureau of Investigation, 41 F.3d 238, 242-44 (6th Cir. 1994)
(discussing the sufficiency of in camera review of a random sample of documents when full review
of "the entire set of responsive documents" would be impractical).
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C. Step Three: Proactive Protection Against Waiver, Federal Rule of
Evidence 502
Rule 502 of the Federal Rules of Evidence, enacted in 2008,20 governs the
inadvertent disclosure of communications covered by the attorney-client
privilege or work-product doctrine.21 According to the Advisory Committee's
notes, the new rule was drafted in response "to the widespread complaint that
litigation costs necessary to protect against waiver of attorney-client privilege or
work product have become prohibitive due to the concern that any disclosure
(however innocent or minimal) will operate as a subject matter waiver of all
protected communications or information"-a concern that was "especially
troubling in cases involving electronic discovery."22 Subsection (d) of Rule 502
provides that a "federal court may order that the privilege or protection is not
waived by disclosure connected with the litigation pending before the court-in
which event the disclosure is also not a waiver in any other federal or state
proceeding." 23 A reading of Rule 502 reveals that subsection (d) operates
independently of the other subsections, so there are no additional requirements
such as reasonableness of efforts to prevent disclosure. 2 Further, a 502(d) order
is binding on third parties. 5 Accordingly, a 502(d) order is superior to a
traditional clawback provision in that it is binding on future litigation and non26
parties.
Nevertheless, despite these valuable protections, many attorneys
remain either unaware or unconvinced of the benefits of a 502(d) order.27
Even where the parties do not obtain a 502(d) order, an inadvertent
disclosure will not result in a waiver of privilege if the "holder of the
privilege ... took reasonable steps to prevent disclosure" and "promptly took
reasonable steps to rectify the error" once it realized that it had disclosed
privileged materials. 8
The 2007 Advisory Committee's Note lays the
foundation for a five-factor test, later set forth in Victor Stanley, Inc. v. Creative
Pipe, Inc.,29 for determining "whether inadvertent production of attorney-client
privileged materials waives the privilege."30 This test requires a court to balance

19.
20.

FED. R. EVID. 502.
Act of Sept. 19. 2008, Pub. L. No. 110-322. 122 Stat. 3537 (amending FED. R. EVID.

502).
21. See FED. R. EVID. 502.
22. FED. R. EVID. 502 advisory committee's note (2007).
23. FED. R. EVID. 502(d).
24. See FED. R. EVID. 502.
25. FED. R. EVID. 502(d) advisory committee's note (2007).
26. See Edwin M. Buffnire. The (Unappreciated),MidtidimensionalBenefits of Rule 502(d):
J'hy and How Litigants Should Better Utilize the New Federal Rule ofEvidence, 79 TENN. L. REV.
141, 157 (2011) (citing FED. R. EVID. 502(d) advisory committee's note (2007)).
27. See id. at 160.
28. FED. R. EVID. 502(b).
29. 250 F.R.D. 251 (D. Md. 2008).
30. See id. at 259 (citing McCafferty's, Inc. v. Bank of Glen Burnie, 179 F.R.D. 163, 168 (D.
Md. 1998)); see also FED. R. EVID. 502(b) advisory committees note (2007) (listing factors).
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the following factors: "(1) the reasonableness of the precautions taken to prevent
inadvertent disclosure; (2) the number of inadvertent disclosures; (3) the extent
of the disclosures; (4) any delay in measures taken to rectify the disclosure; and
(5) overriding interests in justice." Depending on the particular circumstances,
"reasonable steps" for preventing disclosure may include computer searching,
utilizing linguistic screening tools, sampling, pre-production testing, and using
an efficient records management system prior to the commencement of
litigation.
D. Step Four: Setting the Parameters of Electronic Discovery with
Proportionality,FederalRule of Civil Procedure26(b) (2)
The 2006 Amendments to the Federal Rules of Civil Procedure provide a
process for conducting e-discovery, requiring that parties meet and confer as
soon as practical after service of the complaint to attempt to agree on a proposed
discovery plan to be submitted to the court within fourteen days of the
33
conference.
It is critical to focus on these issues at the start of the litigation,
when parties and their lawyers are more reasonable in setting parameters; once
requests have been served, it will likely be more difficult to get the requesting
34
The keys to developing a successful
party to agree to narrow the scope.
discovery plan are transparency and cooperation of the parties. Where one side
is uncooperative or unreasonable, Rule 26(c) of the Federal Rules of Civil
Procedure allows the court to issue a protective order to maintain proportionality
of the e-discovery process to the claims in the case.36
Attorneys should be mindful that the court is typically at a disadvantage with
respect to discovery issues; the parties have had the benefit of working on the
case for far longer than the judge, who is necessarily dependent on the attorneys'
presentation and articulation of the issues. Early planning and compromise by
the attorneys on the nature and scope of discovery avoids the costs, burdens, feeshifting, and privacy issues that can become troublesome down the road. 7
Rule 26(b)(2)(B) of the Federal Rules of Civil Procedure states that "[a]
party need not provide discovery of electronically stored information from
sources that the party identifies as not reasonably accessible because of undue
burden or cost."3 However, Rule 26(b)(2)(B) also provides that a court may

31. See Victor Stanley, 250 F.R.D. at 259 (citing McCafferty's, 179 F.R.D. at 168).
32. See FED. R. EVID. 502(b) advisory committees note (2007).
33. FED. R. Ci. P. 26(a)(1)(C), (f).
34. See FED. R. Civ. P. 26(b)(2) committee's note to 2006 amendment.
35. See id; see also The Sedona Conference. The Case for Cooperation, 10 SEDONA CONF.
J. 339, 349 (Supp. 2009) (advocating for cooperation that "goes beyond the mere disclosure of
certain mandated facts, requiring, in addition, assistance and joint effort to achieve the very best
discovery protocol").
36. See FED. R. CIV. P. 26(c).
37. See Mancia v. Mayflower Textile Servs. Co., 253 F.R.D. 354, 365 (D. Md. 2008).
38. FED. R. Ci. P. 26(b)(2)(B).
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order such non-readily accessible information to be produced upon a showing of
good cause by the requesting party and "may specify conditions for the
discovery."3 Such a condition may require the requesting party to advance the
costs.40 For these reasons, where the litigants can anticipate such a dispute at the
start of the litigation, that information should also be included in the discovery
plan.41
One aspect of electronic discovery and its attendant disputes often
overlooked by litigants is that discovery requests must be proportional to the
value of the case.
Federal Rules of Civil Procedure 26(b)(2)(C) and 26(g)
provide guidance on proportionality.
Rule 26(b)(2)(C) provides limits to
otherwise allowable discovery where:
(i) the discovery sought is unreasonably cumulative or duplicative,
or can be obtained from some other source that is more convenient, less
burdensome, or less expensive;
(ii) the party seeking discovery has had ample opportunity to obtain
the information by discovery in the action; or
(iii) the burden or expense of the proposed discovery outweighs its
likely benefit, considering the needs of the case, the amount in
controversy, the parties' resources, the importance of the issues at stake
in the action, and the importance of the discovery in resolving the
*
44
issues.
Usually, the court has little information about how much time or money the
parties have spent in discovery because they have not shared this information in
the form of affidavits.45 However, where this information is available, some
courts have imposed time or money limitations on future discovery permitted in
the case. 6 In Mancia, Judge Paul W. Grimm provides a step-by-step guide to
the proportionality analysis that attorneys should undertake in each case,
advising that:

39. See id.
40. See FED. R. Cy. P. 26(b)(2) committee's note to 2006 amendment.
41. See FED. R. Civ. P. 26(f) committee's note to 2006 amendment.
42. See FED. R. Cy. P. 26(b)(2)(C)(iii).
43. See FED. R. Cy. P. 26(b)(2)(C), (g).
44. FED. R. CIV. P. 26(b)(2)(C).
45. See, e.g., Mancia v. Mayflower Textile Servs. Co., 253 F.R.D. 354, 364 (D. Md. 2008)
("[T]he record before [the court] lacked facts to enable [the court] to make a determination of
overbreadth or burden under Rule 26(b)(2)(C).").
46. See, e.g., id. at 364-65 (noting that estimates of "a foreseeable range of damages,"
possible attorneys' fees, and "the amount and type of discovery already provided," may be helpful
"for determining what the 'amount in controversy' is in the case, and what is 'at stake' for purposes
of Rule 26(b)(2)(C)'s proportionality analysis" (quoting FED. R. Civ. P. 26(b)(2)(C))).
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had these steps been taken by counsel at the start of discovery, most, if
not all, of the disputes could have been resolved without involving the
court. It also is apparent that there is nothing at all about the
cooperation needed to evaluate the discovery outlined above that
requires the parties to abandon meritorious arguments they may have, or
even to commit to resolving all disagreements on their own. Further, it
is in the interests of each of the parties to engage in this process
cooperatively. For the Defendants, doing so will almost certainly result
in having to produce less discovery, at lower cost. For the Plaintiffs,
cooperation will almost certainly result in getting helpful information
more quickly, and both Plaintiffs and Defendants are better off if they
can avoid the costs associated with the voluminous filings submitted to
the court in connection with this dispute. Finally, it is obvious that if
undertaken in the spirit required by the discovery rules, particularly
Rules 26(b)(2)(C) and 26(g), the adversary system will be fully
engaged, as counsel will be able to advocate their clients' positions as
relevant to the factors the rules establish, and if unable to reach a full
agreement, will be able to bring their dispute back to the court for a
prompt resolution. In fact, the cooperation that is necessary for this
process to take place enhances the legitimate goals of the adversary
system, by facilitating discovery of the facts needed to support the
claims and defenses that have been raised, at a lesser cost, and
expediting the time when the case may be resolved on its merits, or
settled. This clearly is advantageous to both Plaintiffs and Defendants.47
Other courts within the Fourth Circuit have similarly applied proportionality
analyses, albeit without Judge Grimm's exhaustive treatment in Mancia.48

47. Id. at 365.
48. See Johnson v. Cnty. of lorry, No. 4:09-cv-1758, 2012 WL 1580456, at *3 (D.S.C. May
4, 2012) (limiting discovery of traffic warnings "given the tenuous nature of Plaintiffs equal
protection claim" compared to the "burden on Defendants" if required to produce all of the
documents); Mack v. Cotter, No. 5:11 588 TLW KDW, 2012 WL 1565635, at *1, *7 (D.S.C. May
2, 2012) (limiting further discovery in a case brought by a pro se state prisoner seeking "cumulative
or duplicative documents"); see also Robinson v. Quicken Loans, Inc., No. 3 :12-cy-00981. 2012
WL 6045836, at *5-6 (S.D. W. Va. Dec. 5, 2012) (applying proportionality analysis to deny
discovery of plaintiffs financial history in predatory lending scheme action); Morris v. Lowe's
Home Ctrs., Inc., No. 1:10CV388, 2012 WL 5347826, at *12 (M.D.N.C. Oct. 26. 2012) (applying
proportionality perspective in denying discovery in employment action for absentee/tardy list of
plaintiffs coworkers); CSX Transp., Inc. v. Gilkison, No. 5:05CV202, 2012 WL 1354569, at *4
(N.D. W. Va. Apr. 18. 2012) (finding no clear error in Magistrate Judge's proportionality analysis
in ordering discovery of documents in asbestos litigation); Blind Indus. & Servs. of Md. v. Route 40
Paintball Park, No. WIN 11 3562, 2012 WL 2946688, at *2 (D Md. July 17, 2012) (denying
discovery request for all documents related to any complaints against defendant for "negligence of
any type" because "extensive review of files pertaining to an unrelated lawsuit" would violate
proportionality); High Voltage Beverages, LLC v. Coca-Cola Co.. No. 3:08CV367. 2009 WL
2915026, at *1-2 (W.D.N.C. Sept. 8, 2009) (applying Rule 26(b)(2) and granting a protective order
in an intellectual property case involving the production of seventeen gigabytes of data).
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E. Step Five: Satisying Your Ethical Obligations
The factors listed in Rule 26(b)(2)(C)(iii) of the Federal Rules of Civil
Procedure reappear in subsection (g)(1) of Rule 26, which requires attorneys
serving or responding to discovery requests or responses to certify that their
requests are proportional to the case, to wit: that the request or response is not
unreasonable or unduly burdensome, considering the needs of the case, the
amount in controversy, and the importance of the issues at stake.49 Significantly,
Federal Rule of Civil Procedure 26(g)(3) provides that where a "certification
violates [the foregoing] rule without substantial justification, the court, on
motion or on its own, must impose an appropriate sanction on the signer, the
party on whose behalf the signer was acting, or both."5o Rule 26(g)(3) also states
that an appropriate sanction "may include an order to pay the reasonable
expenses, including attorney's fees, caused by the violation."

11.

REALITY CHECK

Virtually any case can turn into a discovery nightmare. The reality is that in
the average case filing in this district, there is a limit to the amount of discovery,
let alone e-discovery, that will make a difference to the inherent value of the
case.52 So often, unfortunately, the settlement value of a case appears driven not
by the underlying facts of the case or the applicable law, but by the amount of
costs spent in discovery. Few cases go to trial, and even fewer still depend on
a smoking-gun document for their value.5
Although the growth of
electronically stored information appears unlimited, there is a limit to the amount
of information that juries and attorneys can process, even with the aid of
sophisticated programs to separate the wheat from the chaff.i At the end of the
day, the broad discovery parties enjoy through Federal Rule of Civil Procedure
26(b)(1)'s relevancy standard is costly, imprecise, and largely irrelevant to the

49. See FED. R. Cy. P. 26 (g)(1).
50. FED. R. Civ. P. 26(g)(3).
5 1. Id.
52. See, e.g., Johnson, 2012 WL 1580456, at *3 (limiting discovery of traffic warnings);
Mack, 2012 WL 1565635, at *7 (limiting further discovery of "cumulative or duplicative
documents").
53. See Mancia, 253 F.R.D. at 360 (identifying common discovery abuses, such as when "[a]
lawyer ... pursues discovery in order to make the cost for his or her adversary so great that the case
settles to avoid the transaction costs"); see also Rennie, supra note 1. at 117 ("[D]iscovery can
involve 'a potentially massive factual controversy' leading to great expenses and the possibility that
'the threat of discovery expense will push cost-conscious defendants to settle even anemic cases
before reaching those proceedings.'" (quoting Bell At. Corp. v. Twombly, 550 U.S. 544, 558-59
(2006))).
54. See John Burritt McArthur. The Strange Case of American Civil Procedure and the
fissing Uniform Discovery Tine Limits, 24 HOFSTRA L. REV. 865, 883, 891-92 (1996).
55. See FED. R. Cy. P. 26(b)(2) committee's note to 2006 amendment.
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Rules' goal of "secur[ing] the just, speedy, and inexpensive determination of
every action and proceeding."
A significant issue developing in the e-discovery arena is the lack of ediscovery knowledge attorneys and judges have.5 Most rules of ethics begin
with a baseline requirement of competence and diligence. 8 Traditional litigators
are facing rapidly evolving technological advances in the personal and business
worlds of the parties they represent." It appears that few law school courses are
currently offered to address the world of electronic discovery that awaits
graduates. 60 Many of the judges charged with addressing e-discovery issues lack
the experience, training, time, and interest to independently educate themselves
on the trends and developments in the field of e-discovery.61 Thus, to the
attorneys falls the task of conveying to judges the significance of rulings and the
ramifications thereto. 62 Particularly when combined with data privacy laws such
as HIPAA. and requirements for the encryption of personal information in
documents, traversing the e-discovery minefield is a dangerous adventure that
requires planning for the protection of data, as well as the mitigation of the
effects of potential data breaches.63
In contrast to the broad discovery that is typically requested at the beginning
of litigation, a narrowly tailored approach may serve a more efficient, ethical,
and reasonable purpose.6 4 In addition to Federal Rule of Civil Procedure
26(g)(1) discussed above, Rule 11 imposes a minimum standard of care, tinder
threat of sanctions, to guard against vexatious litigation; it provides that an
attorney's signature on every paper represents that it is not being Presented for
any improper purpose (i.e., to harass, delay, or increase costs).
Moreover,
attorneys who deal fairly and reasonably will generally find reciprocal treatment
by both opposing counsel and the court.66 By taking a measured approach to
discovery and bearing in mind the concept of proportionality, attorneys can more
efficiently resolve their clients' cases by avoiding e-discovery battles that
needlessly delay and drive up the cost of litigation.

56. FED. R. Civ. P. 1; see also Corinne L. Giacobbe, Allocating Discovery Costs in the
ComputerAge: Deciding 47io Should Bear the Costs of Discovery of Electronically Stored Data, 57
WASH. & LEE L. REV. 257, 262-65 (2000) (identifying factors contributing to excessive costs of
discovery of electronically stored data).
57. See Giacobbe, supra note 56, at 299 301.
58. See, e.g., MODEL RULES OF PROF'L CONDUCT R. 1.1, 1.3 (2012) (establishing a
requirement of competence and diligence for lawyers).
59. See Rennie, supra note 1, at 114.
60.

See RICHARD FINKELMAN. STAYING UP TO SPEED WITH CHANGES IN E-DISCOVERY

(2012), available at http://www.brg-expert.com/inmedia/publication/293_FinkelmanStayingUpto
Speed eDiscovery.pdf.
61. See Giacobbe, supra note 56, at 300-01.
62.

Id.

63.
64.
65.
66.

See
See
See
See

FINKELMAN, supra note 60.
Giacobbe, supra note 56, at 302.
FED. R. Cly. P. 11.
Giacobbe, supra note 56, at 303.
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